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This is a decision on the petition filed via FAX on 1 1 March, 2003, and resubmitted on 9 May, 
2003, to withdraw the holding of abandonment and considered under 37 C.F.R. §1.181.' 

For the reasons set forth below, the petition as considered under 37 C.F.R. §1.181 is 
GRANTED . 



BACKGROUND 



The record reflects that: 



• it appeared that Petitioner failed to reply timely and properly to Notice to File Missing Parts 



The regulations at 37 C.f-.R. 51.1X1 provide, in pertinent part: 
§1.181 Petition to l he Commissioner. 

(a) Petition may he taken to the ( ommissioner: ( 1 ) 1 mm any action or requirement of any examiner in the ex pane prosecution of an application 
which is not subject to appeal to the Board of 1'atent Appeals anil Interferences or to the court: (2) In cases in which a statute or the rules speeilN 
that the matter is to he determined direclK by or rex iewed hv the ( nmniissioncr: and (3) To invoke the supervisory authority of the Commissioner 
in appropriate circumstances. * * * 

(h) Am Mich petition must contain a statement of the facts invoked and the point or points to he reviewed and the action requested. Brief or 
memoranda, if any. in support thereof should accompany or he embodied in the petition, and where facts are to be proven, the proof in the form of 
affidavits or declaration (and exhibits, if anv i must accompany the petition. 

i' When a petition is taken from an actum or requirement of an examiner in the ex parte prosecution of an application, il mav be required ttiat 
there have been a proper request for reconsideration (§1.111) and a repeated action hv the examiner. I he examiner max be directed by the 
Commissioner to furnish a written statement, within a specified time, setting forth the reasons for his decision upon the matters averred in the 
petition, supplying a copy thereof to the petitioner. 

(d I Where a fee is required for a petition to the < ommissioner the appropriate section of this part will so indicate If anv required fee does not 
aceompanv the petition, the petition \\:ll be dismissed * * * 

(!") f-Acept as otherwise pro\ ided in these rules, anv such petition not tiled within 2 months from the action complained of. mav he dismissed as 
untimely. The mere tilniii of a petition will not stav the period tor reply loan I xannncr's action which mav he running against an application, nor 
act as a stav of other proceedings . * * * < I mphasis supplied i 
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mailed on 4 January, 2002, with the reply due (absent extension of time) on or before 4 
March, 2002; 

• as a result, the application was deemed abandoned after midnight 4 March, 2002; 

• no Notice of Abandonment was mailed before the instant petition was filed; 

• Petitioner and Counsel (John A. Parrish (Reg. No. 31,918)) filed the instant petition under 37 
C.F.R. §1.181 (with authorization for fee, which is waived), contemporaneously with copies 
of (inter alia): 

—the Notice of Missing Parts and the response thereto in the form of a signed 
oath/declaration and authorization for credit card payment of fees (small entity) 
including the basic filing, fee (S375.00), 3 additional independent claims 
(S126.00) , and the surcharge ($65.00); 

—office records evidencing the non-receipt of the Notice of Missing Parts. 

STATUTES, REGULATIONS AND ANALYS IS 

Congress has authorized the Commissioner to "revive an application if the delay is shown to the 
satisfaction of the Commissioner to have been "unavoidable." 35 U.S.C. §133 (1994). 2 

The regulations at 37 C.F.R. §1.1 37(a) and (b) set forth the requirements for a petitioner to revive 
a previously unavoidably or unintentionally, respectively, abandoned application under this 
congressional grant of authority. 

The language of 35 U.S.C. §133 and 37 C.F.R. §1.1 37(a) is clear, unambiguous, and without 
qualification: the delay in tendering the reply to the outstanding Office action, as well as filing 
the first petition seeking revival, must have been unavoidable for the reply now to be accepted on 
petition/ Delays in responding properly raise the question whether delays arc unavoidable. 4 



" 35 I .SC. $133 provides: 
35 I'.S.C. §133 Time for prosecuting application. 

I pon failure of the applicant to prosecute the application within six months alter an> action therein, of which notice lias been given or mailed to the 
applicant, or within such shorter tune, not less than thirtv days, as fixed lis the ( ommissioner in such action, the application shall he regarded as 
abandoned by the parties thereto, unless it he shown to the satisfaction of the < ommissioner that such delu\ was unavoidable. 

Therefore. fu example, an unavoidable dela> in the pavment of the f ihnij lee might occur if a reph is shipped In the I S Postal 
Service, but due to catastrophic accident, the deliver) is not made. 

4 See: Changes to I'atcni Pim iuv and fnnvdnrc. I ' inal RuU \oiu c. u2 I '<■</. Hen at 53 1 5X-5 1 ) (< )ctober In. \2d} (>lj. <hiz 

hit. ( )lfuv at 8f)-S7 (October Z\, l 1 )'^) 
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Where there is a question whether the delay was unavoidable. Petitioners must meet the burden 
of establishing that the delay was unavoidable within the meaning of 35 U.S.C. $133 and 37 
C.F.R. 81.137(a)/ 

And the Petitioner must be diligent in attending to the matter/' Failure to do so does not 
constitute the care required under Pratt , and so cannot satisfy the test for diligence and due care. 

(By contrast, unintentional delays are those that do not satisfy the very strict statutory and 
regulatory requirements of unavoidable delay, arid also, by definition, are not intentional. )) 

Petitioner has made an adequate showing of non-receipt. s 

Accordingly, in view of the showing and statement of Counsel the petition to withdraw the 
holding of abandonment under 37 C.F.R. §1.181 hereby is g ranted and, as noted above, petition 
fees are waived. 

The instant file is being forwarded to OIPE for further processing consistent with this decision, 
before being forwarded to Technology Center 1 700 for examination in due course. 

Telephone inquiries concerning this decision may be directed to the undersigned at (703) 305- 
9199. 

John J. Gillon, Jr. 
Senior Attorney 
Office of Petitions 



Sec : In re Application of( i . 1 1 I SPO:d 1 ?7X. 1 3S0 iCnmni'r Puts. 1 l W>). 

6 Sec: Diligence in liline. Petitions to Revive and Petitions In Withdraw the Holding of Abandonment . 1 1 24 ( )ff. < ia/. Pat. ( )t'tiee 33 
I March i ( >. 1 Wl I. It was and is Petitioner's burden to exercise diligence in seeking either to have the holding of abandonment withdrawn or the 
application re\i\eil. Sec ! 124 j )l't" ( ia/. Pat. ( Mjlcc supra . 

Therefore, hv example, an unintentional dela> in the rcpK might occur if the reply anil transmittal form are to be prepared and or 
deposited for shipment b> the I S Postal Sen ice. hut other pressing matters distract one's attention and the mail is not timeK prepared and or 
deposited for shipment. 

S See MP1 P 71l.03iei(ll!i|( M:» 



